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- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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1 )^ Responsive to communication(s) filed on 04/09/08 . 
2a )□ This action is FINAL. 2b)|3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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6) IEI Claim(s) 1-13 and 17-21 is/are rejected. 
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8) 0 Claim(s) are subject to restriction and/or election requirement. 
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Applicant may not request that any objection to the drawing(s) be held In abeyance. See 37 CFR 1.85(a). 
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DETAILED ACTION 

In response to the request for reconsideration filed 04/09/2008, claims 1-13 and 17-21 are pending. 



Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness rejections set 

forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1. Claims 1-13 and 17-21 are rejected under 35 U.S.C. 103(a) as being unpatentable over Kershaw 

(US 5565316) in view of Miller (US 7099620). Kershaw teaches a system including: one or more testing 

stations (Figure 1 , element 3), configured to receive a plurality of test items, display the test items to a 

user (administering the test), record state information comprising time elapsed from the start of the 

examination, identification of the test items displayed to the user, and user interactions with the testing 

stations, and transmitting the state information (the examinee performance file, the content and use of 

which is described starting at col. 39: 48); a first server computer system in communication with the one 

or more testing stations, wherein the first server computer system is configure to electronically transmit 

the test items to the one or more testing stations, receive user information and responses to the test items 

from the one ore more testing stations and receive the state information from the one or more testing 

stations, and electronically store the state information at substantially the same time that the state 

information is received (Figure 3, element 2 and Figure 6); and a second server computer system in 

communication with the first server computer system, wherein the second server computer system is 

configured to receive user information and responses to the test items from the first server computer 

system and to deliver test packages to the first server computer system (figure 3 element 1 and Figure 4), 

as in claims 1, 6 and 7. The first and second server communicate through a distributed network (claims 

2) as is shown in col. 65: 1-5. the first server computer including one or more computers configured to 

perform the functions of a web server, a servlet engine, and an application server and having one or more 
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storage devices (claim 5) is shown in col. 30: 43-45. the second server including one or more computers, 
one or more data storage devices and a package migration tool configured to format the test packages 
prior to delivery to the first server computer system (claim 8) wherein the package migration tool is further 
configured to manage the use of subsequent versions of the test package (claim 9), see the test 
packaging description starting at col. 28: 4. The second server computer further configured to score the 
responses to the test item is shown in at least col. 5: 49-51 . 

With respect to claims 13 and 20, Kershaw further teaches the method of administering the 
examination including: synchronizing an initial state object on a server and one or more testing stations in 
communication with the server, wherein the initial state object comprises the time within which the 
examination must be completed and the test items to be presented to the user; delivering a plurality of 
test items to the one or more testing stations; displaying the plurality of testing items to the user and 
recording the user's responses and delivering to the server a changed state object comprising the time 
elapsed, the test items presented to the user, and the user's responses to the test items at substantially 
the same time that a triggering event occurs on the testing station, wherein the triggering event comprises 
the user providing a response to a test item, see the detailed description of the test delivery system 
starting in col. 30: 37 (note language taken from claim 13, but substantially similar features occur in claim 
20 and can be found within the same citation). Further, upon the failure of the testing station, the initial 
state object and the changed state objects stored in the server are used to recreate the examination on 
the testing station at the point of the examination where the failure occurred (see figure 60), as in claims 
19 and 21. 

Kershaw does not explicitly teach that the state information is transmitted at substantially the 

same time that the state information is received (claims 1,13, and 20), the use of a distributed network, 
specifically the internet (claims 3 and 4) or the specific types of tests that the system is intended to deliver 
(examiner notes, that the tests of Kershaw are presumably linear, but this is not explicitly recited), 
specifically failing to state that the test is either linear (claims 1 1 and 17) or adaptive (claims 12 and 18). 
Miller teaches an online testing system which distributes tests using the internet, see col. 2:2 and allows 
for both linear and adaptive testing, see col. 3: 1-9. Miller further teaches that user responses are 
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transmitted to tine server at substantially the same time they are received (col. 10: 26 - col. 11:9). It 
would have been obvious to one of ordinary skill in the art to incorporate the features of Miller into the 
system of Kershaw so as to allow for both adaptive and linear tests, to ensure updated and reliable 
records on the central computer and to provide for a broader distribution of tests through the internet. 

Response to Arguments 

2. Applicant's arguments filed 04/09/2008 have been fully considered but they are not fully 
persuasive. Applicant first asserts that neither Kershaw nor Miller teaches a second server computer, but 
fails to show how the correlated components of the Kershaw reference fail to teach this limitation. 
Applicant secondly argues that Kershaw and Miller fail to teach that the "state" information is transmitted 
at substantially the same time they are received by the user. Upon review of the prior art reference the 
examiner concedes that Kershaw only explicitly teaches making such a transmission during "end of day" 
or closing procedures. Though networked embodiments are suggested which hint towards storing the 
examinee performance file on a server and not the testing computers. The applicant however, has cited 
a portion of Miller which teaches transmitting the state of the exam at most every 60 seconds. The term 
"substantially" is a relative term, and the specification fails to further define the term beyond its ordinary 
meaning. The examiner maintains that one of ordinary skill in the art would recognize that receiving 
information within a minute of its entry occurs at "substantially the same time". Further, the examiner 
notes that the cited portion of Miller refers to this time being preferably 60s and also define 60s as a 
maximum time limit. It would be well within the ordinary skill in the art to alternate this time to any amount 
less than 60s if data was needed on a more frequent basis. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to Kathleen Mosser whose telephone number is (571 ) 272-4435. The examiner can normally 

be reached on M-F 8:00-4:00. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Robert Pezzuto can be reached on (571) 272-6996. The fax phone number for the organization where 
this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative 
or access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272- 
1000. 

/Kathleen Mosser/ 

Primary Examiner, Art Unit 3714 



July 18, 2008 



